
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLEF~K~

JUL 06 2005
PEOPLEOF THE STATE OF ILLINOIS, )

Complainant, ) STATE OF ILLINOIS
) PCB96-98 Ollution Control Board
)

v. ) Enforcement
)
)

SKOKIE VALLEY. ASPHALT, CO., INC., )
EDWIN L. FREDERICK,JR.,individually andas )
ownerand Presidentof SkokieValley Asphalt )
Co., Inc.,and RICHARD J. FREDERICK, )
individually andasownerandVice Presidentof )
SkokieValley AsphaltCo., Inc., )

Respondent )

NOTICE OF FILiNG

PLEASE TAKE NOTICE thatI havetoday filed with theOffice of theClerk of thePollution
ControlBoardtheRESPONDENTS’MOTION TO STRIKE COMPLAINANT’S LETTEROF
JUNE 14, 2005REGARDiNGDISCOVERY,acopyofwhich is herebyserveduponyou.

~ /~~Da~k1S.O’Neill

July 7, 2005

David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,IL 60630-1249
(773) 792-1333
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RESPONDENTS’MOTION TO STRIKE
COMPLAINANT’S LETTER OF JUNE 14.2005REGARDINGDISCOVERY

TheRespondents,SKOKIE VALLEY ASPHALT, CO., INC., EDWIN L. FREDERICK,

JR.,individually andasownerandPresidentofSkokieValleyAsphaltCo., Inc., andRICHARD

J. FREDERICK, individually andasownerandVice Presidentof SkokieValley AsphaltCo.,

Inc.., by andthrough its attorney,David S. O’Neill, hereinmovethis Boardto strikethe

Complainant’sLetterofJune14, 2005 andin supportthereofstatesasfollows:

PROCEDURALHISTORY

I. On April 7, 2005,theBoardissuedanOrderin theabovecaptionedmatter. In this Order,

the BoardgrantedtheRespondents’motion for extensionoftimeto allow for limited

discovery.

2. The Orderstatesthat “the Boardwill granttherespondentsadditionaltime in orderto

conductdiscovery...”OrderofApril 7, 2005at 3. In theConclusionoftheOrder,the

Board “grantsrespondents’motion for extensionof time andauthorizesrespondentsto
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conductdiscoveryon theattorneyfeesissue”. Id at4.

MOTION TO STRIKE

3. On June14,2005,theComplainantsenta letterto theRespondentsunderthepretenseof

initiating aconferencepursuantto Illinois SupremeCourtRule20 1(k), eventhoughthe

provisionsofSupremeCourtRule201(k)do notapply to this situationbecausethe

Complainantwasnevergiven leaveto conductdiscoveryby theBoard.

4. In the letter, theComplainantpresentslegalargumentin an attemptto justify to theBoard

its reasonsfor not complyingwith theBoardOrderof April 7, 2005. TheComplainant

alsomakesunilateraldecisionsto not complywith theBoard’sOrderof April 7 without

leaveof theBoardto do so.

5. TheletterofJune14, 2005 to theRespondentswascopiedto an employeeoftheBoard—

Ms. Carol Webb.Letterat 3.

6. In Section101.100oftheBoard’sProceduralRules,theterm“cx partecommunication”

is definedasa:

“communicationbetweenapersonwho is not aBoardMemberorBoardemployeeand a
Board MemberandBoard employeethatreflectson thesubstanceofapendingBoard
proceedingandthattakesplaceoutsidetherecordof theproceeding.Communications
regardingmattersofprocedureandpractice,suchastheformatof pleadings,numberof
copiesrequired,mannerofservice,andstatusofproceedings,arenotconsideredcx parte
communications[5ILCS 100/10-60(d)]. Forpurposesofthis definition, “Board
employee”meansapersontheBoardemployson afull-time, part-time,contractor intern
basis.Ill Rulesof Civ Proc

7. Ms. Webbis aBoardemployeeandbasedon thedefinition in theProceduralRules,the

Complainant’sletterof June14, 2005is ancx partecommunication.

8. UnderSection101.114oftheBoard’sProceduralRules,Ms. Webbis requiredto make

thecx partecommunicationpartoftherecordof theproceeding.

9. AssumingtheComplainant’sletterofJune14,2005 hasorwill be madepartofthe

recordfor this case,theRespondentsmoveto havetheletterstrickenfrom therecord.

10. Thereareno proyisionsin theBoard’sproceduralrules,to allow theComplainantto file

sucha letter.
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I I. Unlessstricken,theComplainantwill beallowedto enterargumentsinto therecord,

throughproceduresnot allowedby theBoard’srules.

12. TheBoard’sProceduralRulesdo notoffer any mechanismfor theRespondentsand their

attorneysto respondto theargumentsin theComplainant’sletterof June14, 2005.

13. Allowing theComplainantto presenttheselegalargumentsin therecordhasthepotential

ofprejudicingthetrieroffact in this matter.

Wherefore,theRespondentsrespectfullyrequesttheBoardto strike theComplainant’sletterof

June14, 2005from therecord.

D~1S.O,~N~’11’1

David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,Illinois 60630-1249
(773)792-1333
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CERTIFICATEOF SERVICE

I, theundersigned,certify thatI haveservedtheattachedRESPONDENTS’MOTION TO
STRIKE COMPLAINANT’S LETTER OF JUNE 14, 2005REGARDINGDISCOVERY by
hand delivery on July 6, 2005,uponthefollowing party:

Mitchell Cohen
EnvironmentalBureau
AssistantAttorneyGeneral
Illinois AttorneyGeneral’sOffice
188 W. Randolph,20th Floor
Chicago,IL 60601

,4~i &~//AJJ

Dayi~S. O’N~l1

NOTARY SEAL

SUBSCRIBEDAND SWORNTO ME this ______________

day of _________________,20 ~5

RITA Lopm~,a~5 NOTmYP~.STA~o~fN~SS


